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FAO
Věra Jourová, Vice-President of the European Commission, 
in charge of Values and Transparency
Rue de la Loi / Wetstraat 200, 1049 Brussels, Belgium


Sofia, 26 June 2023


Honourable Vice-President Jourová,

I am contacting you with regard to the Bulgarian Law on Access to Public Information, which is due for amendment in transposition of the Directive (EU) 2019/1024 of the European Parliament and of the Council of 20 June 2019 on open data and the re-use of public sector information.

On 14 June 2023, nine Members of the Bulgarian Parliament proposed the introduction of amendments to the Bulgarian Law on Access to Public Information before the second reading. Apart from the lack of analysis and objective data to justify them, these draft amendments are both unconstitutional and in breach of the European Union’s law and international standards.

The proposed amendments to the law are aimed at limiting citizens' rights to receive public information, as well as their ability to exercise citizen control over government and state institutions.
In attachment to this letter, please find the substantiated opinion containing all relevant information, issued by 27 Bulgarian non-government organisations, including the Access to Information Programme, the Anti-Corruption Fund, Transparency International – Bulgaria, and association “BOEC”. The letter was drafted by lawyer Alexander Kashumov - chairman of the Access to Information Program, with which “BOEC“ works in cooperation.

We respectfully ask you to analyse the provided information and urgently issue a statement preventing the breach of the European Union’s law under the false pretences of the transposition of a EU Directive.

Thank you in advance for the attention you will give to this crucial issue for the respect of the rule of law in Bulgaria.

We remain available for any further information you should need.


Respectfully,

Georgi Georgiev – Chairperson of the Management Board of BOEC - Civil Rights Movement

Attachment: Opinion on proposals of Members of the National Assembly for amendments and additions to the Law on Access to Public Information
Outgoing number 14/21.06.2023

To the Chairperson of the Commission for Direct Citizens Participation and Civil Society Interaction, 
Mrs Anna Alexandrova

Opinion on proposals of Members of the National Assembly for amendments and additions to the Law on Access to Public Information, submitted before the second vote with accession number 49-354-04-34 on 14.06.2023


Dear Mrs Alexandrova,
Honourable Members of the National Assembly,

The Draft Law on Amendments and Additions to the Law on Access to Public Information (Draft Law to the LAPI) with signature No. 49-302-01-10, submitted by the Council of Ministers, was adopted by the National Assembly in the first vote. It was submitted for discussion and adoption for the second time within the last three years.

The main objective of the bill is to finally introduce Directive (EU) 2019/1024 1024 of the European Parliament and of the Council of 20 June 2019 on open data and the re-use of public sector information.
It is imperative that the tabled Draft Law to the LAPI is adopted, preferably without further unjustified and unanalysed last-minute changes.

[bookmark: _Hlk138631893]However, the proposed amendments to the LAPI tabled on 14 June 2023 by nine Members of Parliament are extremely worrying. These texts propose, for the first time, amendments to provisions that were not proposed at all in the original Draft Law to the LAPI with the signature No 49-302-01-10.

I. General remarks

1.1. The texts amending the provisions in the LAPI, submitted by nine Members of Parliament on 14 June 2023, were submitted in violation of Article 88(1) of the Constitution, according to which "laws shall be debated and adopted by two votes".

1.2. In addition to the procedural contravention of the Constitution, it is worth noting the violation of Articles 26-28 of the Law on Statutory Instruments, since the proposals were submitted without an analysis of the conformity with European Union law and without an assessment of the expected results of implementation.

1.3. There is also a conflict with a substantive provision of the Constitution, namely Article 41(1)(a) of the Constitution. Article 41(1), according to which "everyone has the right to seek, receive and impart information". Restrictions on this right are permissible only to protect competing rights and legitimate interests, as listed in the second sentence of the provision. According to Decision no. 7 of 4 June 1996 in Case no. 1 of 1996, this right corresponds to the obligation of State and other public institutions to grant access to public information held by them.

1.4. Three of the four proposed amendments restrict the right of access to public information, without the restrictions introduced being consistent with Article 41(1) of the Constitution., Article 10 of the European Convention on Human Rights, and Article 19 of the International Covenant on Civil and Political Rights.

1.5. Apart from the lack of analysis, statistics and other objective data to justify the need for such amendments, apart from their unconstitutionality, the lack of such need is evidenced by the annual reports of the Council of Ministers on the state of the administration. They lack any reference to the problems described in the motives of the Members of Parliament who tabled the proposals.

1.6. As a leading NGO in this field, the Access to Information Programme (AIP) is aware of the problem. It was the subject of a joint discussion initiated by the National Association of Municipalities in Bulgaria (NAIMB) in 2020. Back then, the AIP presented data showing that in reality there are not so many cases where courts order municipalities to pay costs in lost cases. We pointed out then, and in subsequent discussions, that the main way to solve the problem is training and good preparation for administrative staff, improving the capacity of the administration. For the sake of completeness, it should be emphasised that in no similar case in which the municipal administration has consulted the AIP legal team within the framework of the free legal assistance and advice provided, has a lawsuit been filed by the applicant and, accordingly, the municipality has not been ordered to pay costs.

1.7. In addition to the above, it should be emphasised that the problem referred to in the NAIMB's submission proved to be temporary. In fact, there was an increase in the number of applications made during the year, during the period of the Covid-19 pandemic, which was explained by multilayered social, psychological and other reasons. The 2022 report (page 60) noted a decline in the number of applications (12,924) compared to 2021 (14,170). According to AIP's survey of 562 executive and independent authorities conducted between 1 April and 15 June 2023 (Citizens' Audit of Active Transparency - https://data.aip-bg.org/surveys/CVYM86/), compliance with LAPI obligations is improving, with the highest performance found in relatively small municipalities such as Bansko and Beloslav, which scored the highest. This means that the claim of the proponents of the proposed changes that small municipalities face the greatest difficulties in fulfilling their obligations under the LAPI does not correspond to the objective facts.

II. Specific comments

2.1. Concerning the proposal that applicants should explicitly indicate their Unique Civil Number (UCN) 

2.1.1. The introduction of an obligation for applicants to indicate their personal identification number is in violation of Article 41(1) of the Constitution, Article 32(2) of the Constitution and the General Data Protection Regulation. This is because, pursuant to Decision of the Constitutional Court no. 7 of 4 June 1996 in Case no. 1/1996, the right of access to public information is part of the right under Art. 41(1) of the Constitution. According to this provision, "everyone has the right to seek, receive and impart information", and this right is countered by the obligation of public authorities to provide access to such information. Since the right is of "everyone", and as stated in Article 4 of the LAPI, is recognised for all citizens, foreigners, stateless persons, legal persons, it is not necessary to collect additional information about the applicant.

2.1.2. The introduction of a requirement for the applicant to provide a mandatory UCN is also in breach of international standards and European Union law. According to Article 4§3 of the Council of Europe’s Convention no. 205 on Access to Official Documents, which is the first international instrument on standards of access to public information, "the formalities relating to applications shall not exceed what is necessary for the examination of the application" (http://store.aip-bg.org/legislation/coe/conv_access_bg.pdf). The introduction of the requirement to include an UCN in the application violates this principle.

2.1.3. The introduction of such a requirement is a major step backwards from 2000 when the Access to Public Information Act was passed. Like many laws currently in existence - at least 138 in the world - it does not provide for unnecessary conditionality in applications, including the indication of a UCN.

2.1.4. Moreover, the collection of this additional information about the applicant individuals violates the principle of proportionality in the collection of personal data set out in Article 32(2) of the Constitution, Article 8§2 of the European Convention on Human Rights and the General Data Protection Regulation.

2.1.5. The need for identification with an UCN exists only in cases where there is not an equal right of access to public information, but a personal legitimate interest in obtaining specific information that is not public. This is, for example, the case when accessing one's own personal data or certifying a legal interest in obtaining an administrative service - e.g., issuing a succession certificate, a sketch, a tax assessment, etc.

2.2. Concerning the introduction of a "legal interest" in seeking the information

2.2.1. In contravention of the Constitution, it is proposed to restrict the right of access to public information by introducing a requirement to consider "legitimate interest" and "membership of the local community". According to Article 41(1) of the Constitution, everyone has the right to seek information. The requirement to indicate and prove an interest is therefore in breach of the Constitution. The only basis for restricting the right of access to information is the existence of a competing right or protected interest as listed in the second sentence of Article 41(1) of the Constitution. The introduction of a link to the local community does not involve a competing right or protected interest and is therefore in breach of the Constitution.

2.2.2 The International Standards categorically do not provide for, but on the contrary prohibit, the introduction of an applicant's interest. It is expressly provided not to introduce such an interest, as early as Recommendation R(81)19 of the Committee of Ministers of the Council of Europe, adopted on 25 November 1981. The same standard is laid down in Recommendation (2002)2 of the Committee of Ministers to the Member States on access to official documents, as well as in the Convention on Access to Official Documents. It should be noted that already in the explanatory memorandum to the LAPI in 2000 explicit reference was made to Recommendation R(81)19, hence the clear legislative intention not to require applicants to prove an interest in the information.

2.3. On the exclusion of primary accounting documents from the scope of the concept of "public information"

2.3.1. The proposal to declare primary accounting documents excluded from the scope of "public information" is also unconstitutional. Firstly, methodologically the concepts of "information" and "documents" do not correspond and are distinct. A document is a medium of information and "information" is the content stored on the medium. Separately, according to Article 41(1) of the Constitution, a restriction on the scope of accessible information is permissible only to protect a competing right or protected interest. The proposal to further narrow the scope of the concept of "public information" is therefore contrary to the Constitution.

2.3.2. In addition, it should be stressed that in many cases, applicants seek information on expenditure from public funds - the budget of municipalities, the national budget, the budget of insurance and health insurance, financing from European Union programmes and funds. This information is declared public under explicit provisions of the LAPI (as amended in 2008, motivated by the intention to ensure transparency and counter corruption).

The attempt to exclude this information from the scope of the LAPI can only be qualified as an attempt to introduce non-transparency, non-accountability, preconditions for corruption and irregularities in the spending of public funds. The proposed amendment is therefore unacceptable.

III. Specific proposals

3.1. In view of the above, we urge the Members of the Parliament not to adopt amendments to Article 25 of the LAPI. 

3.2. In view of the above, we urge not to adopt an amendment to the Accounting Act by a transitional and final provision of the Draft Law to LAPI by creating a new § 27.

Respectfully:
1. Alexander Kashumov, Executive Director of "Access to Information Programme"
2. Irina Nedeva, President Association of European Journalists - Bulgaria, Member of the Board
3. Boyko Stankushev, Executive Director of the Anti-Corruption Fund
4. Nadia Shabani, Director of the Bulgarian Center for Not-for-Profit Law
5. Bilyana Gyaurova - Wegertzeder, Executive Director of the Bulgarian Institute for Legal Initiatives
6. Ivan Bregov, Legal Expert, Institute for Market Economics
7. Tatiana Jilova, Chairperson of the Union of Judges in Bulgaria
8. Stoyan Madin, Executive Director of Bulgarian Lawyers for Human Rights 
9. Daniela Mihaylova, representing member of the Board of the Initiative for Equal Opportunities
10. Georgi Georgiev, Association "BOEC"
11. Vera Staevska, Chairman of the Board, Association for Research Practices
12. Teodora Peeva, representing Association "Union of Publishers in Bulgaria"
13. Kalin Slavov, Executive Director, Transparency International - Bulgaria
14. Lawyer Adela Kachaunova, Director of the Law Program, Bulgarian Helsinki Committee
15. Spas Spasov, President of NGO "Pro Veritas"
16. Anna Ganeva, Executive Director, Center for Liberal Strategies
17. Georgi Milkov, Executive Director, Center for Creative Justice
18. Ivaylo Dernev, Editor-in-Chief, "Pod Tepeto"
19. Iva Lazarova, Executive Director, Institute for Public Environment Development
20. Lyubomira Kolcheva, EcoCommunity Foundation
21. Meglena Antonova, Director, Greenpeace Bulgaria
22. Joro Penchev, Chairman of the Board of the "Society.bg" Foundation
23. Nikola Tulechki, Chairman of the "Data for Good" Association 
24. Danita Zaricinova and Ivaylo Popov, members of the Board of the Ecological Association "For the Earth”
25. Iva Taralezhkova, Chairperson of the Board of the Association "Devetashko Plateau"
26. Ralitsa Popova, Executive Director of the "Knowledge Association"
27. Radostina Yakimova, Director of the "Society and Security Foundation"
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